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i Appendix A ... segment [V

LRB BILL HISTORY RESEARCH APPENDIX

= The drafting file for 201 1 LRB —2788 (For: Senator Risser)

has been transferred to the drafting file for

2013 LRB-0010 .. «crr

. 2 s 2 . 3 s 2

RESEARCH APPENDIX -

PLEASE KEEP WITH THE DRAFTING FILE

Date Transfer Requested: 10/09/2012 (Per: FFK)

I3 The attached draft was incorporated into the new draft listed above. For research purposes the attached materials were added, as a

appendix, to the new drafting file. If introduced this section will be scanned and added, as a separate appendix, to the electronic drafting file folder.
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Kuczenski, Tracy

- From: Elizabeth A. Heiner [Iheiner@boardmanlawfirm.com]
Sent: Thursday, September 01, 2011 9:50 AM
To: Kuczenski, Tracy
Cc: 'victor.schultz@micorp.com'; 'Wiensch, Adam J.'
Subject: Wisconsin Trust Code: Article Eight
Attachments: EIGHT, Clean Copy Article 8 from Randy Nelson (A1251142).DOCX
Hi Tracy-

| attached the draft Article Eight. There are still some minor change$ to come on sections 808
and 818 (Section 818 is not included in this draft - 1 don’t have it — it is still fluid.)

| spoke with Cale Battles, the government relations coordinator for the Wisconsin State Bar
about getting another author for the Wisconsin Trust Code. He said that Risser is the drafting
requestor (because Risser is on the Uniform Laws Committee), not necessarily the bil's
author. Cale said that normally he does not need to get anyone else involved at this stage —
but will follow up if it is advisable to in order for us to have drafting priority.

It was great to meet you.
Liz

Elizabeth A. Heiner

Boardman, Suhr, Curry & Field LLP
P. O. Box 927 '
Madison, WI 53701-0927

" Telephone: 608-283-1702

Fax: 608-283-1709

IRS CIRCULAR 230 NOTICE: To ensure our compliance with certain U.S. Treasury Regulations, please be
advised that, unless expressly indicated otherwise, if this communication or any attachment to this communication
contains advice relating to any Federal tax issue, the advice is not intended or written to be used, and cannot be
used, by any person for the purpose of avoiding Federal tax penalties. If any of the advice was written to support
the promotion, marketing, or recommendation of any transaction or matter addressed within the meaning of
Internal Revenue Service Circular 230, you should seek advice based upon your particular circumstances from an
independent tax advisor. :

12/11/2011



WIUTC ARTICLE 8

SECTION 801. DUTY TO ADMINISTER TRUST.

Upon acceptance of a trusteeship, the trustee shall administer the trust in good faith, in
accordance with its terms and purposes and the interests of the beneficiaries, and in accordance
with this Chapter.

SECTION 802. DUTY OF LOYALTY.
(a) A trustee shall administer the trust solely in the interests of the beneficiaries.
(b) Subject to the rights of persons dealing with or assisting the trustee as provided in Section
1012, a sale, encumbrance, or other transaction involving the investment or management of trust
property entered into by the trustee for the trustee’s own personal account or which is otherwise
affected by a conflict between the trustee’s fiduciary and personal interests is voidable by a
beneficiary affected by the transaction unless:

(1) the transaction was authorized by the terms of the trust;

(2) the transaction was approved by the court;

(3) the beneficiary did not commence a judicial proceeding within the time allowed by

Section 1005;

(4) the beneficiary consented to the trustee’s conduct, ratified the transaction, or released

the trustee in compliance with Section 1009; or

(5) the transaction involves a contract entéred into or claim acquired by the trustee before

the person became trustee.
(c) A sale, encumbrance, or other transaction involving the investment or management of trust
property is presumed to be affected by a conflict between personal and fiduciary interests if it is
- entered into by the trustee with:

(1) the trustee’s spouse;

(2) the trustee’s descendants, siblings, parents, or their spouses;

(3) an agent or attorney of the trustee; or

(4) a corporation or other person or enterprise in which the trustee, or a person that owns

a significant interest in the trustee, has an interest that might affect the trustee’s best

judgment.
(d) A transaction not concerning trust property in which the trustee engages in the trustee’s
individual capacity involves a conflict between personal and fiduciary 1nterests if the transaction
concerns an opportunity properly belonging to the trust.
(e) An investment by a trustee in securities of an investment company or investment trust to
which the trustee, or its affiliate, provides services in a capacity other than as trustee is not
presumed to be affected by a conflict between personal and fiduciary interests if the investment
otherwise complies with the prudent investor rule of Chapter 881. In addition to its compensation
for acting as trustee, the trustee may be compensated by the investment company or investment.
trust for providing those services out of fees charged to the trust. If the trustee receives
compensation from the investment company or investment trust for providing investment
advisory or investment management services, the trustee must at least annually notify the persons



entitled under Section 813 to receive a copy of the trustee’s annual report of the rate and method
by which that compensation was determined.
() Invoting shares of stock or in exercising powers of control over similar interests in other
forms of enterprise, the trustee shall act in the best interests of the beneficiaries. If the trust is
the sole owner of a corporation or other form of enterprise, the trustee shall elect or appoint -
~ directors or other managers who will manage the corporation or enterprise in the best interests of
the beneficiaries.
(g) This section does not preclude the following transactions, if farr to the beneficiaries:
(1) an agreement between a trustee and a beneﬁ01ary relatlng to the appointment or .
compensation of the trustee;
(2) payment of reasonable compensation to the trustee;
(3) a transaction between a trust and another trust, decedent’s estate, or [conservatorship]
of which the trustee is a fiduciary or in which a beneficiary has an interest;
(4) a deposit of trust money in a regulated financial-service institution operated by the
trustee; or '
(5) an advance by the trustee of money for the protection of the trust.
(h) The court may appoint a special fiduciary to make a decision with respect to any proposed
transaction that might violate this section if entered into by the trustee.

SECTION 803. IMPARTIALITY.

If a trust has two or more beneficiaries, the trustee shall act impartially in investing, managing,
and distributing the trust property, giving due regard to the beneficiaries’ respective interests and
the purposes and terms of the trust. '

SECTION 804. PRUDENT ADMINISTRATION.

A trustee shall administer the trust as a prudent person would, by considering the purposes,
terms, distributional requirements, and other circumstances of the trust. In satisfying this
standard, the trustee shall exercise reasonable care, skill, and caution.

SECTION 805. COSTS OF ADMINISTRATION.

In administering a trust, the trustee may incur only costs that are reasonable in relation to the
trust property, the purposes of the trust, the skills of the trustee, and the complexity of the trust
administration.

SECTION 806. TRUSTEE’S SKILLS.

A trustee who has special skills or expertise, or is named trustee in reliance upon the trustee’s
representation that the trustee has special skills or expertise, shall use those special skills or
expertise.

SECTION 807. DELEGATION BY TRUSTEE.



(a) A trustee may delegate duties and powers that a prudent trustee of comparable skills could
properly delegate under the circumstances. The trustee shall exercise reasonable care, skill, and
caution in:
(1) selecting an agent;
(2) establishing the scope and terms of the delegation, consistent with the purposes and
terms of the trust; and
(3) periodically reviewing the agent’s actions in order to monitor the agent’s performance
and compliance with the terms of the delegation.
(b) In performing a delegated function, an agent owes a duty to the trust to exercise reasonable
care to comply with the terms of the delegation.
(¢) A trustee who complies with subsection (a) is not liable to the beneficiaries or to the trust for
an action of the agent to whom the function was delegated. '
(d) By accepting a delegation of powers or duties from the trustee of a trust that is subject to the
law of this State, an agent submits to the jurisdiction of the courts of this State even if the terms
of the delegation provide for a different jurisdiction or venue. '
(e) This section shall not apply to the delegation of investment and management functions which
_are governed by subsection 881.01(10). '

.SECTION 808. POWERS TO DIRECT. .
() While a trust is revocable, the trustee may follow a direction of the settlor that is contrary
to the terms of the trust.

(b)  If the trust instrument gives a directing party the power to direct or consent to specified
actions and the excluded trustee acts in accordance with the direction or consent of a directing
party or fails to act due to lack of direction or consent, then the excluded trustee shall not be
liable for any loss resulting directly or indirectly from any action taken or omitted with respect to
the specified action. :

(c) An excluded trustee shall have no duty to communicate with or warn or apprise any
beneficiary or third party concerning instances in which the excluded trustee would or might
have exercised the excluded trustee's own discretion in a manner different than the directing
party. In addition, an excluded trustee shall have no duty to provide advice to, consult with,
monitor or evaluate the propriety of the conduct of the directing party.

(d)  The actions of an excluded trustee pertaining to matters within the scope of a directing
party’s authority (such as confirming the directing party’s directions have been carried out and
recording and reporting actions taken at the directing party’s direction), shall be deemed to be
administrative actions taken by the excluded trustee solely to allow the excluded trustee to
“perform those duties assigned to the excluded trustee under the trust instrument and such
administrative actions shall not be deemed to constitute an undertaking by the excluded trustee to
monitor the directing party or otherwise participate in actions within the scope of the directing
party’s authority. '



(e) The trust instrument may confer upon a trustee or other person a power to d1rect the
- modification or termination of the trust

® A directing party is a fiduciary with respect to its powers to direct or consent to specified
- actions. A directing party may not exonerate itself from its fiduciaries duties and will be liable
for any loss that results from a breach of such duties.

(g)  Any directing party who accepts an appointment under a trust subject to the laws
of this State submits to the jurisdiction of the courts of this State with respect to matters
involving the trust, regardless of any term to the contrary in any other agreement or the trust
~instrument.

(h) To the extent of any inconsistency with the foregoing, a directing party who is acting as a
trust protector is subject to the provmons of section 818 and a dlrectmg party with respect to
investments is subject to the provisions of section 902. :

@ This section does not protect the excluded trustee from liabilities for acts or omissions
taken in bad faith or as a result of willful misconduct.

SECTION 809. CONTROL AND PROTECTION OF TRUST PROPERTY.
A trustee shall take reasonable steps to take control of and protect the trust property.

SECTION 810. RECORDKEEPING AND IDENTIFICATION OF TRUST PROPERTY.
(a) A trustee shall keep adequate records of the administration of the trust.

(b) A trustee shall keep trust property separate from the trustee’s own property.

(c) Except as otherwise provided in subsection (d), a trustee shall cause the trust property to be
designated so that the interest of the trust, to the extent feasible, appears in records maintained by
a party other than a trustee or beneficiary.

(d) If the trustee maintains records clearly indicating the respective interests, a trustee may
invest as a whole the property of two or more separate trusts.

SECTION 811. ENFORCEMENT AND DEFENSE OF CLAIMS.
A trustee shall take reasonable steps to enforce claims of the trust known to the trustee and to
defend claims against the trust known to the trustee.

SECTION 812. COLLECTING TRUST PROPERTY; DUTIES AND LIABILITIES OF
SUCCESSOR TRUSTEES.

" (a) A trustee shall take reasonable steps to compel a former trustee or other person to deliver
trust property to the trustee, and to redress a breach of trust known to the trustee to have been
committed by a former trustee or other fiduciary of the trust.

(b) A successor trustee shall not have a duty to examine the accounts of a former trustee and
shall not be liable for the acts and omissions of a former trustee or other fiduciary of the trust.



SECTION 813. DUTY TO INFORM AND REPORT.

(a) A trustee shall keep the distributees or permissible distributees of trust income or principal,
and other qualified beneficiaries who so request, reasonably informed about the administration of
the trust. Unless unreasonable under the circumstances, a trustee shall promptly respond to a -

- qualified beneficiary’s request for information related to the administration of the trust.

(b) A trustee:

(1) upon request of a quahﬁed beneficiary, shall promptly fumlsh to the qualified
beneficiary either a copy of the portions of the trust instrument relating to the interest of
the qualified beneficiary or a copy of the trust instrument, in the discretion of the trustee;
(2) within a reasonable period of time after accepting a trusteeship, shall notify the

_qualified beneficiaries of the acceptance and of the trustee’s name, address, and telephone
number; ,
(3) within a reasonable period of time after the date the trustee acquires knowledge of the
creation of an irrevocable trust, or the date the trustee acquires knowledge that a formerly
revocable trust has become irrevocable, whether by the death of the settlor or otherwise,
shall notify the qualified beneficiaries of the trust’s existence, of the identity of the settlor
or settlors, of the right to request a copy of the documentation referred to in subsection
(b)(1), of the right to request information under subsection (a), and of the right to a
trustee’s report as provided in subsection (c); and
(4) shall notify the distributees or permissible distributees of trust income or principal,
and other qualified beneficiaries who so request, of any change in the method or rate of
the trustee’s compensation.

(c) A trustee shall send to the distributees or permissible dlstrlbutees of trust income or
principal, and to other qualified beneficiaries who request it, at least annually and at the
termination of the trust, a report of the trust property, liabilities, receipts, and disbursements,
including the source and amount of the trustee’s compensation, a listing of the trust assets and, if
feasible, their respective market values. Upon a vacancy in a trusteeship, unless a cotrustee
remains in office, a report must be sent to the qualified beneficiaries by the former trustee. A
personal representative or guardian may send the qualified beneficiaries a report on behalf of a
‘deceased or incapacitated trustee.

(d) A qualified beneficiary may waive the right to a trustee’s report or other information
otherwise required to be furnished under this section. A qualified beneficiary, with respect to
future reports and other information, may withdraw a waiver previously given.

(e) Subsections (b)(2), (b)(3), and (c) do not apply to a trustee who accepts a trusteeship before
the effective date of this Chapter, to an irrevocable trust created before the effective date of this
Chapter, or to a revocable trust that becomes irrevocable before the effectlve date of this
Chapter.

SECTION 814. DISCRETIONARY POWERS; TAX SAVINGS.

(a) Notwithstanding the breadth of discretion granted to a trustee in the terms of the trust,
including the use of such terms as “absolute”, “sole”, or “uncontrolled”, the trustee shall exercise
a discretionary power in good faith and in accordance w1th the terms and purposes of the trust
and the interests of the beneficiaries. A court shall not determine that a trustee abused its



discretion merely because the court would have exercised the discretion in a different manner or
would not have exercised the discretion.
(b) Subject to subsection (d), and unless the terms of the trust expressly indicate that a rule in
this subsection does not apply:
(1) a person other than a settlor who is a beneficiary and trustee of a trust that confers on
the trustee a power to make discretionary distributions to or for the trustee’s personal
benefit may exercise the power only in accordance with an ascertainable standard; and
(2) a trustee may not exercise a power to make discretionary distributions to satisfy a
legal obligation of support that the trustee personally owes another person.
(c) A power whose exercise is limited or prohibited by subsection (b) may be exercised by a
majority of the remaining trustees whose exercise of the power is not so limited or prohibited. If
the power of all trustees is so limited or prohibited, the court may appoint a specral fiduciary
with authority to exercise the power.
~ (d) Subsection (b) does not apply to:
(1) a power held by the settlor’s spouse who is the trustee of a trust for which a rnarrtal
deduction, as defined in Section 2056(b)(5) or 2523(e) of the Internal Revenue Code of
1986, as in effect on the effective date of this Chapter or as later amended, was
previously allowed;
(2) any trust during any period that the trust may be revoked or amended by its settlor; or
(3) a trust if contributions to the trust qualify for the annual exclusion under Section
2503(c) of the Internal Revenue Code of 1986, as in effect on the effective date of this
Chapter, or as later amended. ,

SECTION 815. GENERAL POWERS OF TRUSTEE.
(a) A trustee, without authorization by the court, may exercise:
(1) powers conferred by the terms of the trust; and
(2) except as limited by the terms of the trust:

(A) all powers over the trust property which an unmarried competent owner has
over individually owned property;
(B) any other powers appropriate to achieve the proper investment, management
and distribution of the trust property; and
(C) any other powers conferred by this Chapter.

(b) The exercise of a power is subject to the fiduciary duties prescribed by this Chapter.

SECTION 816. SPECIFIC POWERS OF TRUSTEE.
Wrthout limiting the authority conferred by Section 815, a trustee may:
(1) collect trust property and accept or reject additions to the trust property from a settlor
or any other person;
(2) acquire or sell property, for cash or on credit, at public or private sale;
(3) exchange, partition, or otherwise change the character of trust property,
(4) deposit trust money in an account in a regulated financial-service institution;
(5) borrow money, with or without security, and mortgage or pledge trust property for a
period within.or extending beyond the duration of the trust;



(6) with respect to an interest in a proprietorship, partnership, limited liability company,
business trust, corporation, or other form of business or enterprise, continue the business
or other enterprise and take any action that may be taken by shareholders, members, or -
property owners, including merging, dissolving, or otherwise changing the form of
business organization or contributing additional capital;
(7) with respect to stocks or other securities, exercise the rights of an absolute owner,
including the right to:
(A) vote, or give proxies to vote, with or without power of substitution, or enter
into or continue a voting trust agreement;
(B) hold a security in the name of a nominee or in other form without disclosure
of the trust so that title may pass by delivery;
(C) pay calls, assessments, and other sums chargeable or accruing against the
securities, and sell or exercise stock subscription or conversion rights; and
(D) deposit the securities with a depositary or other regulated financial-service
institution;
(8) with respect to an interest in real property, construct, or make ordinary or
extraordinary repairs to, alterations to, or improvements in, buildings or other structures,
demolish improvements, raze existing or erect new party walls or buildings, subdivide or
develop land, dedicate land to public use or grant public or prlvate easements, and make
or vacate plats and adjust boundaries;
(9) enter into a lease for any purpose as lessor or lessee, including a lease or other
arrangement for exploration and removal of natural resources, with or without the option
to purchase or renew, for a period within or extending beyond the duration of the trust;
(10) grant an option involving a sale, lease, or other disposition of trust property or
acquire an option for the acqulsltlon of property, including an option exercisable beyond
the duration of the trust, and exercise an option so acquired; '
(11) insure the property of the trust against damage or loss and insure the trustee, the
trustee’s agents, and beneficiaries agalnst liability arising from the admlmstratlon of the
trust;
(12) abandon or decline to administer property of no value or of insufficient value to
justify its collection or continued administration;
(13) with respect to possible liability for violation of environmental law:
(A) inspect or investigate property the trustee holds or has been asked to hold, or
property owned or operated by an organization in which the trustee holds or has
been asked to hold an interest, for the purpose of determining the apphcatlon of
environmental law with respect to the property;
(B) take action to prevent, abate, or otherwise remedy any actual or potential
violation of any environmental law affecting property held directly or indirectly
by the trustee, whether taken before or after the assertlon of a claim or the
initiation of governmental enforcement;
(C) decline to accept property into trust or disclaim any power with respect to
property that is or may be burdened with liability for violation of environmental
law;
(D) compromise claims against the trust which may be asserted for an alleged
violation of environmental law; and



(E) pay the expense of any inspection, review, abatement, or remedial action to
comply with environmental law;
(14) pay or contest any claim, settle a claim by or against the trust, and release, in whole
or in part, a claim belonging to the trust;
(15) pay taxes, assessments, compensation of the trustee and of employees and agents of
the trust, and other expenses incurred in the administration of the trust;
(16) exercise elections with respect to federal, state, and local taxes;
(17) select a mode of payment under any employee benefit or retirement plan, annuity, or
life insurance payable to the trustee, exercise rights thereunder, including exercise of the
right to indemnification for expenses and against hablhtles and take appropriate action to
collect the proceeds;
(18) make loans out of trust property, mcludmg loans to a beneficiary on terms and
conditions the trustee considers to be fair and reasonable under the circumstances, and the
trustee has a lien on future distributions for repayment of those loans;
* (19) pledge trust property to guarantee loans made by others to the beneficiary; »
(20) appoint a trustee to act in another jurisdiction with respect to.trust property located
in the other jurisdiction, confer upon the appointed trustee all of the powers and duties of
the appointing trustee, require that the appointed trustee furnish security, and remove any
trustee so appointed;
(21) pay an amount distributable to a beneficiary who is under a legal disability or who
the trustee reasonably believes is incapacitated, by paying it directly to the beneﬁc1ary or
applying it for the beneficiary’s benefit, or by:
(A) paying it to the beneficiary’s conservator or the guardian of the beneficiary's
estate; ‘
(B) paying it to the beneficiary’s custodian under the Uniform Transfers to
Minors Act or custodial trustee under the Uniform Custodial Trust Act, and, for
that purpose, creating a custodianship or custodial trust;
(C) if the trustee does not know of a conservator, guardian of the estate, .
custodian, or custodial trustee, paying it to an adult relative or other person having
legal or physical care or custody of the beneficiary or the guardian of the person
of the beneficiary, to be expended on the beneficiary’s behalf; or
(D) managing it as a separate fund on the beneficiary’s behalf, subject to the
beneficiary’s continuing right to withdraw the distribution;
(22) on distribution of trust property or the division or termination of a trust, make
distributions in divided or undivided interests, allocate particular assets in proportionate
or disproportionate shares, value the trust property for those purposes, and adjust for
resulting differences in valuation;
(23) resolve a dispute concerning the interpretation of the trust or its administration by
mediation, arbitration, or other procedure for alternative dispute resolution;
(24) prosecute or defend an action, claim, or judicial proceeding in any jurisdiction to
protect trust property and the trustee in the performance of the trustee’s duties;
(25) sign and deliver contracts and other instruments that are useful to achieve or
facilitate the exercise of the trustee’s powers;
(26) on termination of the trust, exercise the powers appropnate to wind up the
administration of the trust and distribute the trust property to the persons entitled to it;
~and ' ' '



(2’7) creating or funding a plan under Section 529 of the Internal Revenue Code of 1986,
or other college savings vehicle, for the beneficiary’s benefit.

SECTION 817. DISTRIBUTION UPON TERMINATION.

(a) Upon termination or partial termination of a trust, the trustee may send to any beneficiary a
proposal for distribution. The right of any beneficiary to whom the proposal is sent to object to
the proposed distribution terminates if the beneficiary does not notify the trustee of an objection -
within 30 days after the proposal was sent but only if the proposal informed the beneficiary of
the right to object and of the time allowed for objection.

(b) Upon the occurrence of an event terminating or partially terminating a trust, the trustee shall
proceed within a reasonable time to distribute the trust property to the persons entitled to it,
subject to the right of the trustee to retain a reasonable reserve for the payment of debts,
expenses, and taxes. :

(c) A release by a beneficiary of a trustee from liability for breach of trust is invalid to the
extent: , _
(1) it was induced by improper conduct of the trustee; or
(2) the beneficiary, at the time of the release, did not know of the beneficiary’s rights or
of the material facts relating to the breach.
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Kuczenski, Tracy

From: victor.schultz@micorp.com

Sent: Monday, December 05, 2011 6:26 PM

To: Kuczenski, Tracy :

Cc: Wiensch, Adam J.; Elizabeth A. Heiner

Subject: : RE: Wisconsin Trust Code Project

Attachments: Directed trust and article 9 proposal submitted to LRB.doc

Directed trust and
article 9 p...

Hi Tracy - thanks for the update - our next Study Group meeting is December
15 so Liz or I will call you next week to get another status update.

Attached is our proposed language for Article 9 and a revision to. section

808 and some other subsections. You can incorporate this into your draft.

Our Group continues to review the attached language along with a new section 818 on trust
protectors. ’

(See attached file: Directed trust and article 9 proposal submitted to
LRB.doc)

'By separate email, we will comment on what you should do with current law Chapter 701.

Victor J. Schultz o

Vice President and Senior Counsel

Marshall & Ilsley Trust Company N.A.

111 East Kilbourn Avenue, Suite 200, Milwaukee, WI 53202 Phone (414) 287-7019 / Fax (414)
287-7025 / Toll free 800-342-2265 Visit M&I online at www.mliwealth.com M&I Wealth
Management, a part of BMO Financial Group '

This email message is for the sole use of the intended recipient(s) and may contain
confidential and privileged information. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please contact the
sender by reply email and destroy -all copies of the original message.

From: "Kuczenski, Tracy" <Tracy.Kuczenski@legis.wisconsin.gov>

To: "Elizabeth A. Heiner" <lheiner@boardmanlawfirm.com>

Cc: "Wiensch, Adam J." <awiensch@foley.com>,
<victor.schultz@micorp.com>

Date: 12/03/2011 07:C4 PM -

Subject: RE: Wisconsin Trust Code Project

Hi Liz, Adam and Victor =—

T am sending this email to update you on my progress to date. I have completed. the
drafting through Article VIII and hope to complete the remaining Article X by the end of
this week. At this point in the drafting process, I am not doing anything with current
law Chapter 701, and intend to submit the draft containing the new trust code language to
editing without that material; I will work on that material (repeals, renumbering, and
cross-reference corrections, etc.) as an insert to be included in the next draft. As of
today, the current draft is 98 pages long (there are lots of drafter’s notes..). I don’t

1



know how long this document will take to go through.editing. The editors are busy with
not just my drafts, but with the drafts of the other 19 drafting attorneys in the office,

and they must, of course, balance shorter or more urgent requests with drafts such as this
one. '

I also wanted to bring to. your attention that I do not yet have any language for proposed
Article (subchapter) IX. 1Is that an oversight, or is there no Article (subchapter) IX?

Finally, I wanted to apologize that I could not deliver on my promise to provide you with
a draft by early November. Not only is this material relatively complicated, but ‘I have
remained very busy up through the second week of November; I am finally finding more
substantial chunks of time to devote to this draft. Thank you for your patience..

Let me know whether I will be receiving an Article IX.

Thanks,
Tracy

Tracy K. Kuczenski

Legislative Attorney

Wisconsin Legislative Reference Bureau
tracy.kuczenski@legis.wisconsin.gov
(608) 266-9867

From: Elizabeth A. Heiner [mailto:lheiner@boardmanlawfirm.com]
Sent: Friday, September 23, 2011 4:38 PM

To: Kuczenski, Tracy

Cc: '"Wiensch, Adam J.'

Subject: Wisconsin Trust Code Project

"Hi Tracy —

This is a preliminary decision on how to handle chapter 701. The committee reviewing this

will meet soon to finalize our recommendation — then the recommendation will go to the
Wisconsin Study Group Committee on 10713 (and, hopefully, on to you on 10/14.) This is
just to give you a flavor for what we are doing. Let me know if you have any suggestions
or

questions:
. 701.01 Definitions
Delete
: 701.02 ' Purpose for which trust may be created
Delete '
: 701.03 Péssive trusts abolished
Delete
. 701.04 Purchase money trusts abolished
Delete
: 701.05 Title of Trustee
Delete :
‘ 1 701.06 Spendthrift provisions
Delete
701.065 Debts of Decedents

Include in Article Six as Section 605

: 701.07 Living Trusts
Delete )



701.08 Transfers to living trusts
Include in Article Six as Section 606 (clean up outmoded language)

: 701.09 Transfers to living trusts
Undecided
: 701.10 Charitable trusts
Delete
701.105 Private Foundations '’

Include in Article Twelve

: 701.11 Honorary Trusts
Delete o
: 701.115 Future Interests in Revocable trusts
Delete ' :
701.12 Revocation, modification and termination
of trusts with the consent of the settlor
Delete : .
701.13 : Modification and Terminatioh of trusts
by court action ‘ '
Delete
701.14 Circuit Court procedure in trust
proceeding ’ '
(1) Generally
Delete 701.14(1)
(2) DNotice
Include 701.14(2) in Article 2 as
Section 205
(3) Attorney for Person in Military
Include 701.14(3) in Article 3 as
Section 306
(4) Venue.
Delete
: : 701.15 Representation of Others
Delete i
: 701.16 " Testamentary Trustee
Delete
: 701.17 Successor and added trustee
Delete
: 701.18 _ Resignation and removal of trustees
Delete
’ 701.19 Powers of Trustees
Delete
701.20 - Principal and Income

We anticipate that all but 701.20(31) will be in Article 11.
701.20(31) is Section 1005
in Article 10.)

: 701.21 Income Payments and Accumulations
Retain in Article 11

701.22 Distributions in kind by trustee

Include in Article 12 or roll into
Gardner’s savings language.

701.23 : Removal of trusts
3



Delete

701.24 Applicability
Revise and include in Article 12

701.25" Applicability of general transfers at
Death provisions
Include in Article 12

: 701.26 Disclaimers of nonprobate transfers
Delete — but ask LRB if they want to
retain -the cross
reference to
disclaimers.

Liz’

Elizabeth A. Heilner

Boardman, Suhr, Curry & Field LLP
P. 0. Box 927

Madison, WI - 53701-0927
Telephone: 608-283-1702

Fax: 608-283-1709

IRS CIRCULAR 230 NOTICE: To ensure our compliance with certain U.S.

Treasury Regulations, please be advised that, unless expressly indicated otherwise, if
this communication or any attachment to this communication contains advice relating to any
Federal tax issue, the advice is not intended or written to be used, and cannot be used,
by any person for the purpose of avoiding Federal tax penalties. If any of the advice was
written to support the promotion, marketing, or recommendation of any transaction or
matter addressed within the meaning of Internal Revenue Service Circular 230, you should
seek advice based upon your particular circumstances from an independent tax advisor.
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Directed Trust and Article 9 Statute Proposal

Add to section 103 — Definitions

. “Directed trust property” means all or any portion of the property of a trust that is invested or

managed by a directing party and for which the excluded trustee has no investment management
responsibility.

“Directing party” means any person (other than the settlor) who pursuant to the trust instrument
is given a power to direct specified actions of the trustee..

" “Excluded trustee” means any trustee who pursuant to the trust instrument is excluded from

exercising specified powers that are given to a directing party, and who is directed to act in
accordance with the exercise of such powers by the directing party.

| (There will be a separate trust protector proposal drafted as section 818.) “Trust Protector”

means any person, other than a settlor or qualified beneficiary, whose appointment is provided
for in the trust instrumentjand who has any of the powers defined in section 818.

o {"’:Z) ) (. ,29’7»‘@@5\ B 3?7C.. }Jtﬂh(( ML:CL 'e“? e '(A‘%—‘ - ‘\J{w(/%/%-
Amend section 105(b)(2)

o (2) the duty of a trustee or a directing party to act in good faith and in accordance with the terms

and purposes of the trust instrument and the interests of the beneficiaries;

Add to section 111 - Nonjudicial Settlement Agreements

ﬁ'l‘§ 111(d)(10) Appointment of a directing party under section 808; SleyTed -1 A e

Section 808. Powers to Direct. .

(a) While a trust is revocable, the trustee may follow a direction of the settlor that is

contrary to the terms of the trust.

(b) = The trust instrument may appoint a directing party to direct specified actions of
the trustee. If the excluded trustee acts in accordance with the direction the directing party or
fails to act due to lack of direction, then except for acts or omissions as a result of willful
misconduct the excluded trustee shall not be liable for any loss resulting directly or indirectly
from any action taken or omitted with respect to the specified action.

o

(©) An excluded trustee shall have no duty to communicate with or warn or apprise

| any beneficiary or third party concerning instances in which the excluded trustee would or might

have exercised the excluded trustee's own discretion in a manner different than the directing
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party. In addition, an excluded trustee shall have no duty to provide advice to, consult with,
monitor or evaluate the propriety of the conduct of the directing party.

(d) Administrative actions of an excluded trustee pertaining to matters within the
scope of a directing party’s authority (such as confirming the directing party’s directions have
been carried out and recording and reporting actions taken at the directing party’s direction) shall
be deemed to be actions taken by the excluded trustee solely to allow the excluded trustee to
perform those duties assigned to the excluded trustee under the trust instrument and shall not be
deemed to constitute an undertaking by the excluded trustee to monitor the directing party or
otherwise participate in actions within the scope of the directing party’s authority.

(e) A directing party is a ﬁduciary with respect to its powers to direct specified
actions. As a fiduciary, the directing party is subject to the same duties and standards that are
applicable to a trustee of a trust, except to the extent the governing instrument provides
otherwise. A directing party may not exonerate itself from its fiduciaries duties and will be
subject to the provisions of article 10 in the event of a breach of its duties.

(f)  Any directing party who accepts an appointment under a trust subject to the laws
of this State submits to the jurisdiction of the courts of this State with respect to matters
involving the trust, regardless of any term to the contrary in any other agreement or the trust
instrument.

(2) A directing party with respect to directed trust property is subject to the

prov1510ns of section 902. A trust protector is not considered a dlrectlng party and is subject to

the provisions of section 818.

~ Article 9 — Investment Management of Trusts

Section 901. Application of the Wisconsin Prudent Investor Act.

Except as otherwise provided in this Article, the investment management of the property of a
trust shall be governed by Chapter 881 (the Wisconsin Prudent Investor Act.)

Section 902. Directed Trust Property.

(a) Unless the trust instrument provides otherwise, a directing party with respect to
directed trust property has the power and duty to:

(1) Direct the excluded trustee on the retention, purchase, sale, exchange, tender,
encumbrance, or any other investment transaction of the directed trust

property and the investment and reinvestment of principal and income;

(2) Direct the excluded trustee with respect to the management, control and
voting powers, including voting proxies;
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(3) Select and determine reasonable compensation of one or more outside
investment advisors, managers, consultants or counselors, which may include
the excluded trustee, and delegate investment authority to them pursuant to the
investment delegation provisions under section 881. 01(10) and

(4) Determine the frequency and methodolo gy for valuing directed trust property
and provide the value of property for whlch there is no readily available daily
market value.

(b) Unless the trust instrument prov1des otherwise, an excluded trustee with respect to
directed trust property has no duty to: :

(1) Prepare or review investment policy statements;
(2) Perform investment or suitability reviews, inquiries or investigations;

-(3) Determine or verify the value of directed trust property for which there is no
readily available daily market value; or

(4) Monitor the conduct or investment performance of the directing party.
Section 903. Life insurance contracts owned by trusts.
(a) Nonapplication of prudent investor rule.

(1) Notwithstanding the provisions of section 881.01, with respect to any contract
for life insurance acquired or retained on the life of a qualified person, a trustee has no duty to:.

1) Determine whether any contract of life insurance is, or remains a
proper investment;

(ii) Investigate the financial strength of the life insurance company;

(iii). Determine whether to exercise any policy option available under
the contract for life insurance;

: (iv)  Diversify any such contract for life insurance or the assets of the
trust with respect to the contract for life insurance; or

, (v)  Inquire about or investigate the health or financial condition of any
insureds.

(2) For purposes of this section, a “qualified person” is a person who is insured or
a proposed insured, or the spouse of that person, who has provided the trustee with the funds
used to acquire or pay premiums with respect to a policy of insurance on the life of that person or
the spouse of that person, or on the lives of that person and the spouse of that person.
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(3)  The trustee is not liable to the beneficiaries of the trust or any other person

for any loss sustained with respect to a contract for life insurance to which this section applies.

(b)

Updated 12/52011 -

4) Unless otherwise provided in the trust instrument, paragraph (1) applies if:

(1) The trust instrument, by reference to this section, makes this
section applicable to contracts for life insurance held by the trust; or

(ii)  The trustee gives notice that this section apphes to a contract for
life i 1nsurance held by the trust.
' 1. The notice must be given to the qualified beneficiaries and
must contain a copy or restatement of this statute section.
2. Notice given pursuant to any of the provisions of article 3
of the Wisconsin Trust Code to a person who represents the
interests of any of the qualified beneficiaries shall be
treated as notice to the person so represented. _
3. Notice must be given in the manner provided in Wisconsin
Trust Code section 109. '
4, If any person notified pursuant to the paragraph delivers a
~ written objection to the application of this section to the
trustee within 30 days after the date on which the objector
received such notice, paragraph (1) shall not apply until the
objection is withdrawn.
5. Any notice sent by United States mail is presumed to have
been received 3 days after depositing the notice in the
United States mail system with proper postage prepaid,
unless any party can prove otherwise.

(5) This section does not apply to any contract for life insurance purchased
from any affiliate of the trustee, or with respect to which the trustee or any
affiliate of the trustee receives any commission, unless the duty to purchase the
life insurance contract has been directed by a directing party or the duty has been
delegated to another person in accordance with subsection (b). For purposes of
this subsection, an “affiliate” is any person who controls, is controlled by, or is

* under common control with the trustee.’

(6)  If paragraph (1) applies, a trusteeAmay not be compensated for performing
any of the applicable services described in paragraph (1) applies.

Delegation of investment management responsibility.

(1) A trustee that administers an insurance contract on the life or lives of one
or more persons may delegate, without any continuing obligation to review the
agent’s actions, certain investment functions with respect to any such contract to
any one or more of the following persons as investment agents:



(1) The trust’s settlor;
. (ii)  Beneficiaries of the trust, regardless of the beneficiary’s interest,
whether qualified or not;
(iii)  The spouse, ancestor or descendant of any person described in
subsections (i) or (ii);
(iv) - Any person or entity nominated by a majority of the qualified
beneficiaries; or
(v) An investment agent if the trustee exercises reasonable care,
judgment, and caution in selecting the investment agent and in establishing the
scope and terms of any delegation.

(2) The delegable investment functions under this subsection include:

(1) A determination of whether any insurance contract is or remains a
proper investment;

(i)  The mvestlgatlon of the financial strength of the hfe insurance
company;

(ili) A determination of whether or not to exercise any pohcy option
available under any insurance contracts;

(iv) A determination of whether to diversify such contracts relative to
one another or to other assets, 1f any, administered by the

- fiduciary; or
(v)  Aninquiry about changes in the health or financial condition of the
. insured or insureds relative to any such contract.

(3)  Until the life insurance contract matures and the policy proceeds are
received, a trustee that administers an insurance contract under this subsection is
not obligated to diversify the other trust assets, if any, relative to such insurance
contract. :

COMMENT: Since the Uniform Trust Code was adopted, administration of trusts has
continued to evolve, especially with regard to directed trusts. Settlors are increasingly designing
“directed trusts” and existing irrevocable trusts are being transferred to new jurisdictions to
become modified as directed trusts. Beneficiaries, settlors and trustees desire directed trusts
because they want someone other than the trustee to have some or all of the responsibilities and
liabilities traditionally associated with the trust function. Ditected trusts include provisions that
allow for an advisor, co-trustee, special trustee or other fiduciary to direct the trustee on how to
exercise a variety of ministerial and discretionary responsibilities, such as investment decisions
pertaining to all or a portion of the trust assets, tax reporting, distributions, transfer of tax situs,
amendments to the trust instrument and how and when beneficiaries receive notices and
information. The trustee continues to possess the trust power and authority that the direction
covers, but the trustee executes those powers at the direction of the advisor (referred to as the
“directing party” under the Wisconsin Trust Code.)
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If the settlor or beneficiaries want to bifurcate specified duties between the trustee and a separate
directing party and require the trustee to follow directions without monitoring, second-guessing
or interfering with the directing party’s decisions, then the direction provisions must be
structured so that (1) trustee liability is limited to willful misconduct; (2) the trustee is required to
follow the directions; and (3) the trustee must have no duty to monitor the actions of the
directing party. Without these provisions, the direction would be tantamount to a delegation and
the trustee functions would not be truly bifurcated. A delegation requires the trustee to monitor
the conduct of the delegate, and may impose liability on the trustee for the negligent conduct of
the delegate or negligent hiring of the delegate. This will prevent the trustee from acting without
risk and limit the trustee’s ability to charge a reduced fee.

If the settlor wishes for the trustee to provide suggestions or advice or to monitor or oversee the
actions of the directing party, then the directing party may be appointed pursuant to a delegation
under section 807 or as a trust protector pursuant to section 818. '

Except for section 808(a), the Wisconsin Trust Code completely rewrites UTC section 808 and
creates section 818 to deal with trust protectors. Article 9 is modified to incorporate special
provisions dealing exclusively w1th trusts where investments are directed. The new provisions
include the following.

New definitions are added for “directed trust property”, “dlrectmg party”, “excluded trustee” and
“trust protector”. Directed trust property describes property that is exclusively managed by an
outside investment adviser (who serves as a directing party.) A directing party may be referred
to in the trust instrument as an advisor, special trustee, co-trustee or other fiduciary who has the
exclusive power to direct specified actions. This does not include the power to. consent to or veto
the proposed acts of the trustee. The power to consent or veto specified acts is subject to the

- trust protector provisions. Specified actions may include investment acts, discretionary
distribution decisions, decisions on which beneficiaries receive trust accountings and other
information about the trust or any other act that the trustee has the power to take. An excluded
trustee is generally the designated trustee, but may be referred to as the administrative trustee,
directed trustee or trustee without investment or other authority. The excluded trustee is required
to follow the directions of the directing party. A trust protector may be identified as such or may
be identified as a person with the power to consent to or veto actions of the trustee or to exercise
any of the trust protector powers described in the trust instrument or in section 818.

A directing party is a ﬁdueiary and is subject to the mandatory duty under section 105 to act in
good faith and in accordance with the terms and purposes of the trust instrument and the interests
of the beneficiaries.

A nonjudicial settlement agreement may be used to appoint a directing party pursuant to section
111. :

Subsection 808(b) acknowledges that a directing party may be appointed in a trust instrument.
An excluded trustee who follows the directions of a directing party or fails to act because of the
lack of directions from a directing party is not liable for such actions except in the case of willful
misconduct. Wisconsin law defines “willful misconduct” as “ 7 The
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Study Group does not wish to subject the trustee with the responsibility to independently monitor
and second-guess the decisions of the directing party because of the threat of liability for
neghgent or gross negligent acts.

Subsection 808(c) clarifies that the excluded trustee has no responsibility to monitor the directing
party as is required by a co-trustee under subsection 703(g). A duty to monitor or warn may
result in potential responsibility, liability and interference with the directed acts. This subsection
is similar to Delaware and New Hampshire law and is intended to cleatly bifurcate the directed
actions and remove them from the excluded trustee’s respon51b1ht1es

Subsection 808(d) is also based on Delaware law (and subsequently adopted by New Hampshire)
and is intended to exclude administrative or ministerial acts by the excluded trustee as an
assumption of duties that are assigned exclusively to the directing party. Administrative or
ministerial acts include confirmation that a directed investment trade or discretionary distribution
was made and reported on a trust accounting.

Section 808(e) confirms that a directing party is a fiduciary and specifies that the directing party

~ has the same duties and standards that apply to a trustee. The responsibility to act in good and in
accordance with the terms and purposes of the trust and the interests of the beneficiaries is a

“mandatory responsibility under the section 105 of the Wisconsin Trust Code and cannot be
exonerated by contract or other means. A directing party that breaches its fiduciary duties is
liable in accordance with article 10 of the Wisconsin Trust Code.

Section 808(f) submits a directing party to the jurisdiction of the Wisconsin courts similar to a
delegated party under the Wisconsin Prudent Investor Act or a delegated agent under section
807.

Subsection 808(g) clarifies that a directing party and excluded trustee with respect to investments
are also subject to the provisions of section 902. A party that is a trust protector is not subject to
the provisions of section 808, but rather is subject to the provisions of section 818.

Section 902 deals exclusively with directed investment acts and is based on South Dakota law.
Subsection 902(a) specifies the investment powers and duties of a directing party. These powers
and duties include not only the power to purchase, retain, manage and sell trust property, but also
include the power to vote proxies, determine reasonable compensation of other investment
advisors, determine when and how to value directed investment property and to provide the
value of property for which there is no readily available daily market value. Subsection 902(b)
specifies that the excluded trustee has no duty or responsibility for investment policy statements,
investment reviews, valuation of directed investment property or momtoring 1nvestment
performance or conduct

Section 903 deals with life insurance contracts and is based on the Florida statutes on life
insurance owned by trusts. The intention is to avoid the application of the prudent investor rule
to life insurance contracts owned by a trust and to permit the delegation of the management of
the life insurance contract to the insured or other family or other qualified party.
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Kuczenski, Tracy

From: Elizabeth A. Heiner [Iheiner@boardmanlawfirm.com]
Sent: Tuesday, December 06, 2011 4:12 PM
To: Kuczenski, Tracy
Cc: 'Wienéch, Adam J."; 'victor.schultz@micorp.com'
Subject: Chapter 701

- Attachments: Chapter 701 (A1281014).DOCX
Hi Tracy-

| have attached the decisions that the Chapter 701 Committee made regarding chapter 701.
There are a few additions that must be resolved:

"a. We have not finalized the decision on the effective dates. Generally, the bill will be
effective as of January 1, 2013 (assuming that it is passed in spring of 2012), but
there are some provisions that may only apply to trusts written on or after 1/1/2013.

b. Someone is supposed to propose savings language.

c. Someone is supposed to propose trust pribrity of claims language comparable to
Wis. Stat. sec. 859.25. | believe it‘ is going to be added to current Wis. Stat. sec.

701.065.
o 2%

:\Mill you draft Article 11 by renumbering current 701.20 (the Principal and Incdme Act)? Please note
// that 701.20(31) should be deleted as it is in UTC Section 1005.

Thanks!

Liz

Elizabeth A. Heiner

Boardman, Suhr, Curry & Field LLP
P. O. Box 927 .

Madison, WI 53701-0927
Telephone: 608-283-1702

Fax: 608-283-1709

IRS CIRCULAR 230 NOTICE: To ensure our compliance with certain U.S. Treasury Regulations, please be
advised that, unless expressly indicated otherwise, if this communication or any attachment to this communication
contains advice relating to any Federal tax issue, the advice is not intended or written to be used, and cannot be
used, by any person for the purpose of avoiding Federal tax penalties. If any of the advice was written to support
the promotion, marketing, or recommendation of any transaction or matter addressed within the meaning of
Internal Revenue Service Circular 230, you should seek advice based upon your particular circumstances from an
independent tax advisor. :
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